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Hon. John M. Stesele Opinion No. V-24%

County Attorney ' o S (O |
Lubbock County - . 'Re: Obligation of county te
Lubbock, Texas purchase right-of-way

+ for & highway across

lands once snnexed and

then purportedly re- _

l1inquished by. a home .. . .
. rule clty. R .

Dear 3ir: : :

T . .. Ve pefer to your letter of April 10, 1947, in
' ghieh you requested an opinion of this Department as
ollowsas : R CT _ .

"Mhe city of Lubbock 1s-a “Home Rule
_City since its organization in 1917. Prior
to 1934, .the City annexed certain land. 1In
1934 the City, by Ordinance No. 519, & copy
of which I enclose, purported to relinguish
~and discontinue the land described in the
Ordinance. The State Highway Commission
nov proposes to construct & highway across
this disputed land, It 1s therefore neces-
gary to determine who 1s to purchase the
right-of-way, the City or the County.

"It 1s the contention of the County of
Lubbock that the purported Ordinance is in-
valld and of no force and effect, and there-
fore, it is the obligation of the city of
Lubbock to purchase such right-of-way, In
this connection, I would also call your ,
attention to Article 1176 b2, 'validation of
ordinsnces of Home Rule cities', published
in complisnce with charters. Article 973
'discontinding territory', and in connection
with the later article, note the word 'unin-
hebited!'. It is the contention of the County’
that this territory was at that time inhabi-
ted. I would appreciate your very valued
opinion on this controversy. .
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: "It 1: the eontnntion of the County
that other than Article 973, thare is ho
provision for discontinuing territory and
that the proposed ordinance enclosed in
this letter 1s insufficient, legally, to
discontinue territory of a city once 1t 1is
anmexed. I would fwrther call your atten-
tion, 1rf 1t would be of any help, that ia
193% ithe ¢ of Lubbock was lisble on
sever&iuou bond 1ssues." [(Empha-
sis ours ’

On May 10, 1947, at our request, you submitted
additional information relating to the same subject mat-
ter which is in part mas followss

", « . Wwe wish to call your attention
to a speclal sct passed by the 334 Legls-
lature in 1934, Such specisl act is now
Article 11824 of Vernon's Civil Statutes.

"$ince the inceptiom of this contro-
versy betwveen the City and County of Lubbock,
i1t has been our contention that Ordinance

' 519 of the City of Lubbock was invalid be-
cause the territory supposedly relinguished
wvas inhabited, not uninha%ited, and therefore,
such ordinance was violatlon of Article
973, Vernon's Civil Statutes.

" "However, 1f Article 11824 is comstitu-
tional then regardless of the original in-
validity of the city ordinance, the same is
now valid, and was approved and »atified by
the Legislature.

"We suggeat that you give this validmt-
ing act of the Legislature your close scru-
tiny, and, I1If convemlent, please advise me
your opinion as to the &bove facts."

You also sent us a pgopYy of the ordinsnce passed
by the City of Lubbock, dated July 26, 193%, which dis-
continued oM relinquiShed the particular territorr now im
question. )

Article 973, v.c;s., is as follows:
A | |
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.{ "Hhenever there exlsts within the
-corporate limits of any city or town

armd mad ssvmAase dhae soamawme

UL!EMJ—EG“ WA ST L qu 6““ GJ. .l.ﬂI'B 'J-Uu-l-u
this State territory to the extent of ,
~ at least ten acres, contiguous, unin- ~ ~
habited and adjoining the lines of any
such city or town, the mayor and city or
. town council may by ordlnance duly passed,
*  discontinue said territory as a part of
. sald city or town; and when sald ordinance
", has been duly passed, the mayor shall enter
" an order to that effect on the minutes or
records of the city or town council; and,
from and after the entry of such order,
said territory shall cease to be a part of
zeld city or town."

L The City of Lnbbock 18 a home rule city and

has adopted in its charter all the powers asuthorized by
Article 1177, V.C.S.; thererore, Article 973, supra, 1s
applicable to said city.

According to your letter, the particular terri-
tory involved was imhabited and not uninhabited at the

" ‘time such ordinance was passed by the City of rhbbock,

and was not in conformity with Article 973, supra. Never-

theless, this being a question of fact and further, since

the c¢ity council passed the ordinance, 1t is presumed

that the city council found all the facts necessary for

its validity. As a matter of law, it is presumed to be

. valid until the above facts are shown in a court trisl and

the ordinance set aside.

You stated in your letter that im 193%, the City

of Lubbock was liable on several outstanding bond lssues
and intimated that this might prevent the city from dis-
continulng or relinquishing the territory in questlon.

: S, Insofar as ve are able to ascertain, there is
nothing 'in the statutes or Constitutlon which prohibits
such a procedure and, in view of Article 97%, V.(C.S., we
belleve that the territory may be relinqulished even
though there are outstanding bond issues, if such relin-
gquishment is in other respects justified. We also fall
to find any case where the Texas Courts have passed on
this particular question; however, in 43 Corpus Juris, p.
149, Sec. 130, we find the following:

W
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"Inless ‘authority is conferred
statute e§ CANDNO Agsessed or
evied on : o alter
e 1an een detache erelTOm,
On the otﬁﬁé Yand, € hich

nd, taxes-which were as-
seased, levied, or due, but not paid, at
the time of the detachment of territory
embracing the lands taxed mey be subsze-
quently collected by the municipality
from the persons liable; While the muni-
cipality may not have the power, after
the exclusion of terrlitory, to enforce a
lien on excluded lsand for taxes due at
the time of the exclusion, the owner 1s-
not released from liability for the taxes,
and his property remaining within the city
may be sold for the entire tax ( Empha -
sis ours) | o |

Also, Yn Miller v. Pineville, 89 8.W. 261, a
Kentucky court passing on thls same question had this to
says

: "It is insisted that section 3483,

Ky. 3t. 1903, which provides for the re- .
duction of the territory of munlcipalities, LTI
is unconstitutional, because only the city

or taxpayer within the territory proposed

to be stricken off can make a defense or

file a remcnstrance, and because the de-

fense ls limited to show that the majority

of taxpayers within the proposed'stricken
territory are against the change 1n the -

c¢ity limits, and that such a8 change will -
impose unjust burdens on the taxpayers :
within the territory to be stricken off.

The question ralsed 1s s&nswered by the mere
statement that, if the Legislature can add

to or reduce the limits of & city at will,

then the power also exists to limit the

defense to & proceeding instituted by author-

ity of the Legislature. to alter or change the
limits of a municipality. 7The will of the
Leglslature is supreme auch matters, and

as to whether 1t exerclses 1ts auﬁhhrity

wisely cannot be questioned."

In view of the foregolng, it 1s the opinion of
this Department that the territory may be relinquished by
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the City of Lubbock, if the same 1s otherwise justified,
even though there are outstanding bonds against the
same. The question of the right of bond holders to sub-
ject the relinquished territory to the payment of honds
outstanding at the date of the relinqnishment is not
here involved.

In September 193# the Legislaturo passed
Article 11824, V.C.8., as a validating statute, and if
said statute is constitutional, the aforementioned ordi-
nance being voidable only and not void, is now valld un-
t11l it has been directly attacked in a Court of compe-
tent jurisdiction and found to be invalid. .

Article 11824, V.C.S., is as follovst

"That the Legislature of the State of
Texsas hereby validates, ratifies and approves
all ordinances, relianquishing, discontinulng,
and segregating any territory within the cor-
porate limits of -any Home Rule City in this
state, having a population of mopre than twenty
thousand (20,000) inhabitants and less tham
. twenty-one thousand (21,000) inhabitants, ac-
_cording to the last preceding Federal census;
which city has adopted a charter under Article
11, Section 5, of the Constitution of the State
' of Texas and the provisions of Chapter 147,
Acts of the Regular Session of the 33rd Legls-
" lature of the State of Texas, passed in 1913.
gcfa 193&, b3ra ng., 3rd C.3., p. 53, ch. 30,

Seetion 56 of Article 11T, or the Stato Consti-
tution, provides in part s followas

- "Sec. 56. The Legislatnre shall not, -
. eXcéept asz otherwise provided in this Consti-
tution, ﬁasﬁ any 106!1 oy sﬁeci&l law, unthpr—
izing: . ‘ .
l. ’ .
LI TN to : .t
"Regulating the affairs of counties, .
cities, towns, wards or school distriects;. . .
Our questidn is whethérlhféicle 11824, supra, is
itself & local and special law s8s being repugnant to our
Constitution.
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The census shows that Lubbock was the only
city in the State having a population of not less than
20,000 nor more than 21,000 for the year 1930. This
in and of 1tself does not necessarily make the law a
local or speciel one; but let us look further. Article
11824, supra, 'is merely a validating statute and deals
with only those ordinances which had already been passad
at the time of the enactment of 11824..

Validating statutea are only applicablo to
those things whlch have . previously occurred and never
. deal with anything which may happen in the future. The
1930 census belng the tontrolling factor, then only
those things occurring in the interim period, i. e. those
between the years 1930 and September, 1934 (date of the
enactment of the statute) would be validated. ,

It is trne that other Gities may move into tho'“
particular population bracket set out in the Act. Yet,
since the statute validates only those ordinances in ef-
feot prior to the time of the enactment of the statute,
and, further, since a validating statute can only ratify
those things already in existence at the time, it is .
readlly apparent that the statute could naver, upon any
contingency, apply to -any other city. o

In Gray v, Taylor, 227 U. 8. 51, the Supreme
Court or the United States defined a local lav as?

%fhe phrase 'l1ocal lav' means, primarily,
at least, a law that in fact, 1f not in form,
13 directed only to a specific spot.; |

In the case of Clty of Ft: Worth v. Bobbitt, 36
S.W. (2nd) 470, Judge Critz had this to say:

"An act which designates a particular
city or county by name, or by a description .
so qualified that a partiecular city or county
is plainly intended, and that no other can
reasonably be expected to have the dlstingulsh-
ing characteriatics, and whose operation is :
limited to such city or county, is held to be
local or special.”

In the case of Bexar County v. ' - ’ °t,g1; in'””
S.¥. (204) 467, the Supreme Court had this to say: .
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- "It 1s well recognized that 'in detewr-
mining whether a law 1s publie, general,

. special or local the courts will look to
its substance and practical operation rath-
er than to its title, form and phraseology,
because otherwise prohibitions of the fune
damental law against special legislation
would be nmgatory.'’ .

"
F * 9

"tMhe rule is that a classification
cannot be adopted arbitrarily upon a ground
vhich has no foundation in dlfference of
situation o circumstances of the municl-
palities placed 1n the different classes.
There must be some reasonable relation be-
tveen the situation of municipalities
classified and the purposes and objects to
be attalned, There mmst be somethlng * * *
vhich in some ressonable daﬁrec accounts for
the division into oclasses.!

Vhen we look to the prsctical operation of thu
'Lct 1n question, it is the opinlon of this Department
that the attampted classification 1a so unreasonable and
arbitrary, as to indicats beyond doubt that the purpose of
the Legislature was to single out the city of Lubboek,

In viev of the foregolng, you are respectrully
sdviged that it is the opinion of this Department that
Article 11824 is a local and special law, belng in vio-
lation of Section 56, Article III, of the Constitution,
and is therefore void. Yet, as stated before, since the
ordinance is voldable only, the same 1s valid until it haa
been directly attacked in a cowrt of competent jurisdiction
and found to be invalid, Therefore, you ave respectfully
advised that it 1s the opinion of this Depariment that un-
t1l said ordinance has been held invalid in & suit directly
attacking the same, the particular territory is WMot legall
a part of the City of Lubbock, and the county is under obli-
gatlon to purchase such right of w&y, if one is to be ac-
quired.

SUMMARY

™e ordinance passed by the City of
Lubbock relinquishing certaln territory from
the city is voidable only eand not void. The
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ordinence is valid until directly attacked
in a Court of competent jurisdiction and -
found to be invalid. -

| Art. 11824, v&lidating certeln relin-
quishments, is void, being in violation
of Sec. 56 of Art. IIT of the Cons 1tntion.
City of Ft. Worth v. Bobbitt, 36 3.W. (2nd)
703 Bexar County v. Tynan, et al, 97 3.W.
2nd) 467) Yet, the ordinance passed by the
1ty of Lubbock relinquishing certaln terri-
tory not having been held invalid by court
action, 1s presumed to be valid, and such
~ territory ls not a part of the City. The
county 1s legally under obligation to pur-
shasgse the r:ﬁht of way through such terrl-
tory, if sueh right of way is fo be acquired,
unless such ordinance iz set aside by direct
gourt action, ' '

Yowrs very truly
ATTORNE! GERERAL OF TEXAS

ﬁm @‘..z

Bruce Allen
 Assistant’
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